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Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 1, 5, 8, 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hartzheim (5729949) in view of Moesta (3582029). 

Hartzheim shows a chair for supporting and spacing concrete reinforcement members 
comprising a unitary integrally formed body including an upper receiving area and a lower base, 
the receiving area adapted to receive the concrete reinforcement members and including at least 
two pairs of diametrically opposed notches (32s, 34s, figure 1), the pair of notches having 
different depths to enable the supporting of the members at different heights and in perpendicular 
relationship to one another, the base adapted to rest on a planar support surface, the body having 
an inner surface and an outer surface, the surfaces being substantially complementary to each 
other to allow a plurality of chairs to be stacked within one another for storage and shipment 
(figure 23), each notch comprising a bearing surface, the base including a plurality of support 
legs (26) extending downwardly from the receiving area and defining a plurality of apertures 
(24), the apertures operable to allow poured concrete to pass fluidly through the body (inherently 
capable of functioning as claimed), the base having four support legs, the four support legs 
including foot member (450, figure 18) extending horizontally outwardly therefrom, the support 
legs include a thickened band of material (28) around the apertures, the chair is made of 



Application/Control Number: 10/606,498 Page 3 

Art Unit: 3637 

polypropylene and is one piece injection molded (col 6 lines 43-44), the apertures are arch- 
shaped. 

Hartzheim does not show the bearing surface of each notch defined by a lip extending 
inwardly from the outer surface such that the bearing surface is cantilevered beyond the inner 
surface. 

Moesta discloses the bearing surface of each notch defined by a lip (16) extending 
inwardly from the outer surface such that the bearing surface is cantilevered beyond the inner 
surface to provide for extra supporting surface for the tubular member (6). 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim's structure to show the bearing surface of each notch defined by a 
lip extending inwardly from the outer surface such that the bearing surface is cantilevered 
beyond the inner surface because it would provide more supporting surface for a tubular 
structure as taught by Moesta. 

3. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) as applied to claim 1 above, and further in view of 
Evans (3682422). 

Hartzheim as modified shows all the claimed limitations except for each of the pairs of 
notches being connected by a bridge therebetween, the bridge connecting the troughs of the 
notches. 

Evans (figure 5) shows a chair having notches connected by a bridge (46) therebetween, 
the bridge connecting the troughs of the notches. 
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It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim's modified structure to show each of the pairs of notches being 
connected by a bridge therebetween, the bridge connecting the troughs of the of the notches 
because having bridges connecting troughs of notches would reinforce the notches against 
compression forces as taught by Evans. 

4. Claims 6-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) 

Hartzheim as modified shows all the claimed limitations except for only two of the four 
legs having foot members extending horizontally outwardly therefrom, the foot members 
extending from two diagonally opposite support legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim's modified structure to show only two of the four legs having 
foot members extending horizontally outwardly therefrom, the foot members extending from two 
diagonally opposite support legs because it would allow for the lateral reinforcing of at least one 
pair of opposing legs as needed and save on the material for the pair of legs not needing the extra 
lateral support. 

5. Claims 10-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) as applied to claim 1 above and further in view of 
Haslem et al (6089522). 

Hartzheim as modified shows all the claimed limitations except for the base including 
upper and lower support legs, the upper support legs extending downwardly form the receiving 
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area and defining upper apertures, the lower support legs extending downwardly form the upper 
support legs and defining lower apertures. 

Haslem et al (figure 6, 8) shows a base including upper (44) and lower (22) support legs, 
the upper support legs extending downwardly form the receiving area and defining upper 
apertures (48), the lower support legs extending downwardly form the upper support legs and 
defining lower apertures (the space between 32 and 34). 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show the base including upper and lower 
support legs, the upper support legs extending downwardly form the receiving area and defining 
upper apertures, the lower support legs extending downwardly form the upper support legs and 
defining lower aperture because the different levels of support legs allow the chair to support 
rebars at different levels with the upper apertures allowing concrete to completely fill and 
covering the rebar, and the lower apertures allowing the chair to be placed over the lower placed 
rebars while supporting a first layer of rebars as taught by Haslem et al. 

Per claim 1 1 , Hartzheim as modified by Haslem et al further shows the lower legs being 
longer than the upper support legs. 

Per claim 12, Hartzheim as modified shows all the claimed limitations except for the 
lower support legs having a thickened band of material around the lower apertures. 

Haslem et al further shows a thickened band of material (36) around the lower apertures 
to reinforce the structural integrity of the legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show the lower support legs having a 
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thickened band of material around the lower apertures because it would reinforce the structural 
integrity and strength of the support legs around the apertures as taught by Haslem et al. 

6. Claim 26 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) as applied to claim 1 above and further in view of 
Haslem et al (6089522). 

Hartzheim as modified shows all the claimed limitations except for a plurality of ribs on 
the outer surface to facilitate separating the chair from a stack. 

Haslem et al discloses the use of ribs (24) on the outer surface of the legs and extending 
outwardly form an outer profile of the body to reinforce the legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show a plurality of ribs on the outer 
surface because having ribs on the legs would reinforce the legs as taught by Haslem et al. 

Hartzheim as modified shows legs with ribs that inherently are able to facilitate 
separating an individual chair from a stack. 

7. Claims 17, 22 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) and Haslem et al (6089522). 

Hartzheim shows a chair for supporting and spacing concrete reinforcement members 
comprising a unitary integrally formed hollow body including an inner surface, an outer surface, 
a receiving area and a base, the base defining a lower opening and adapted to rest on a planar 
support surface, the receiving area adapted to receive the concrete reinforcement members and 
including a first and second pairs of diametrically opposed notches (32s, 34s, figure 1), the 
second pair of notches being oriented ninety degrees from the first pair, the first pair of notches 
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being deeper than the second pair of notches, the reinforcement members can be positioned at 
different heights and in perpendicular relationships to one another within the receiving area, the 
base including a plurality of support legs defining a plurality of apertures therebetween, the 
apertures operable to allow poured concrete to pass fluidly through the chair, the body is 
generally funnel-shaped with the lower opening being larger than the receiving area, and the 
inner and outer surfaces being substantially complementary to each other to allow a plurality of 
chairs to be stacked within each other for storage and shipment (figure 23), each notch 
comprising a bearing surface, the apertures are arch-shaped, the support legs having a thickened 
band of material (28) around the apertures 

Hartzheim does not show the bearing surface of each notch defined by a lip extending 
inwardly from the outer surface such that the bearing surface is cantilevered beyond the inner 
surface, a plurality of ribs on the outer surface and extending outwardly from an outer profile of 
the body to facilitate separating an individual chair from a stack. 

Moesta discloses the bearing surface of each notch defined by a lip (16) extending 
inwardly from the outer surface such that the bearing surface is cantilevered beyond the inner 
surface to provide for extra supporting surface for the tubular member (6). 

Haslem et al discloses the use of ribs (24) on the outer surface of the legs and extending 
outwardly form an outer profile of the body to reinforce the legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s structure to show the bearing surface of each notch defined by a 
lip extending inwardly from the outer surface such that the bearing surface is cantilevered 
beyond the inner surface, a plurality of ribs on the outer surface and extending outwardly from 
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an outer profile of the body to facilitate separating an individual chair from a stack because 
having a lip on the notch would provide more supporting surface for a tubular structure as taught 
by Moesta, and having ribs on the legs would reinforce the legs as taught by Haslem et al. 

Hartzheim as modified shows legs that inherently are able to facilitate separating an 
individual chair from a stack. 

8. Claim 19 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) and Haslem et al as applied to claim 17 above, and 
further in view of Evans (3682422). 

Hartzheim as modified shows all the claimed limitations except for a bridge extends 
between each of the pairs of notches, the bridge joining the medial, lowest portions of the 
notches. 

Evans (figure 5) shows a chair having notches connected by a bridge (46) therebetween, 
the bridge joining the medial, lowest portions of the notches. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show a bridge extends between each of 
the pairs of notches, the bridge joining the medial, lowest portions of the notches because having 
bridges connecting troughs of notches would reinforce the notches against compression forces as 
taught by Evans. 

9. Claims 20-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) and Haslem et al. 
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Hartzheim as modified shows all the claimed limitations except for only two of the four 
legs having foot members extending horizontally outwardly therefrom, the foot members 
extending from two diagonally opposite support legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show only two of the four legs having 
foot members extending horizontally outwardly therefrom, the foot members extending from two 
diagonally opposite support legs because it would allow for the lateral reinforcing of at least one 
pair of opposing legs as needed and save on the material for the pair of legs not needing the extra 
lateral support. 

10. Claims 23-24 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hartzheim 
(5729949) in view of Moesta (3582029) and Haslem et al (6089522). 

Hartzheim as modified shows all the claimed limitations except for the base including 
upper and lower support legs, the upper support legs extending downwardly form the receiving 
area and configured to support the receiving area, the lower support legs extending downwardly 
form the upper support legs and configured to support the upper support legs. 

Haslem et al (figure 6, 8) further shows a base including upper (44) and lower (22) 
support legs, the upper support legs extending downwardly form the receiving area and 
configured to support the receiving area, the lower support legs extending downwardly form the 
upper support legs and configured to support the upper support legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show the base including upper and lower 
support legs, the upper support legs extending downwardly form the receiving area and 



Application/Control Number: 10/606,498 Page 10 

Art Unit: 3637 

configured to support the receiving area, the lower support legs extending downwardly form the 
upper support legs and configured to support the upper support legs because the different levels 
of support legs allow the chair to support rebars at different levels as taught by Haslem et al. 

Per claim 24, Hartzheim as modified shows all the claimed limitations except for the 
lower support legs having a thickened band of material around the apertures. 

Haslem et al further shows a thickened band of material (36) around the apertures to 
reinforce the structural integrity of the legs. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Hartzheim' s modified structure to show the lower support legs having a 
thickened band of material around the apertures because it would reinforce the structural 
integrity and strength of the support legs around the apertures as taught by Haslem et al. 

Response to Arguments 

1 1 . Applicant's arguments filed 4/20/07 have been fully considered but they are not 
persuasive. 

12. In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170 USPQ 209 (CCPA 1971). 
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13. In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or modifying the 
teachings of the prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988) and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
1992). In this case, the motivation is provided by the references themselves. As pointed out in 
the action above, having the lip extending inwardly from the edge would provide more 
supporting surface for a tubular structure a taught by Moesta. Applicant pointed out that 
Moesta' s surface is not explicitly for providing more supporting surface for a tubular structure, 
examiner respectfully disagrees. Moesta shows the member (6) resting on the members (2') and 
the surfaces at 16. Without the extra supporting surface 16, the member (6) essentially would be 
resting on two vertical edges (2'). The edges when clamped together if without the surface (16) 
would have large pressure on the member (6) which also surrounds member (7). With the 
surfaces (16), the same amount of force on the member (6) would result in less force/area on the 
member (6). The supporting surface thus provides more supporting surface for a tubular member 
to rest on. Modifying Hartzheim with Moesta, thus result in the tubular supporting surface area 
being larger, and a tubular structure would have a larger surface as support. The argument is 
thus moot. 

14. In response to applicant's argument that Moesta is nonanalogous art, it has been held that 
a prior art reference must either be in the field of applicant's endeavor or, if not, then be 
reasonably pertinent to the particular problem with which the applicant was concerned, in order 
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to be relied upon as a basis for rejection of the claimed invention. See In re Oetiker, 977 
F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, the prior art reference is reasonably 
pertinent to the particular problem with which the applicant was concerned. Applicant is 
concerned with a supporting structure that has supporting surface for a tubular member. The 
tubular member resting on the supporting surface, and the tubular member is located within its 
mating tubular slot. Moesta is to a supporting structure that has supporting surface (16) for a 
tubular member. The tubular member resting on the supporting surface to properly locates the 
tubular member within it mating slot. The prior art reference is thus pertinent to the particular 
problem with which the applicant was concerned. The argument is thus moot. 

With respect to Evans, the reference also teaches a way of locating a tubular member 
within the slots of a structural member, applicant is concerned with locating the tubular member 
within the slot on a structural member. The reference is thus related. Also, Evans is relied upon 
to teach notches connected by a bridge therebetween, the bridge connecting the troughs of the 
notches, not clamping members 10', 12, 14. Further modifying Hartzheim with Evans's teaching 
of bridge connecting the troughs of the notches, shows all the claimed limitations. The argument 
is thus moot. 

15. In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
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applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170 USPQ 209 (CCPA 1971). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Phi D A whose telephone number is 571-272-6864. The 
examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lanna Mai can be reached on 571-272-6867. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Phi Dieu Tran A 
6/20/07 



LANNA MAI 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 3600 



